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BACKGROUND 

The Dover Teachers, Union (Union) f i l e d  un fa i r  labor p r a c t i c e  
charges against the  Dover School Board (Board) on September 25, 1996, 
charging v io l a t ions  of RSA 273-A:5 1 (a) , (g) , (h) and (i) for 
assigning a l l  of t he  du t i e s  of the  Ath le t i c  Director ,  a bargaining 
u n i t  pos i t i on ,  t o  a newly created pos i t ion ,  t h a t  of Director  of 
A th le t i c s  and Physical Education. On September 30, 1996 ,  t he  School 
Board f i l ed  i ts  answer i n  the  form of a Motion t o  Dismiss and a 
P e t i t i o n  t o  Modify the  Bargaining Unit. On October 1 2 ,  1996, t h e  
Union’s Objection t o  the  Pe t i t ion  t o  Modify w a s  received and, on 
November 2 ,  1996 ,  the  un fa i r  labor prac t i ce  charges w e r e  withdrawn. 
The School Board‘s Pe t i t ion  f o r  Modification w a s  heard before t h e
undersigned hearing o f f i c e r  on November 21 ,  1996.  The record 

remained open and w a s  subsequently closed on November 25, 1996, 
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following t h e  r ece ip t  of several  job descr ipt ions provided by 
Superintendent Daley . 

1. 


2 .  

3.  

4. 


5. 


6. 


F I N D I N G S  O F  FACT 

The Dover Board employs teachers  and other  personnel 
i n  t h e  operation of the Dover School System and 
thereby i s  a “public employer” within the  meaning 
of RSA 273-A:1 X. 

Dover Teachers‘ Union, NEA-New Hampshire, is the  
certified bargaining agent f o r  teachers and c e r t a i n  
o the r  educational personnel i n  the  employ of t he  Dover 
School Board. 

The Board and the  Union are p a r t i e s  t o  a co l l ec t ive  
bargaining agreement (CBA) ,  with an expirat ion date 
of August 31, 1996 .  A successor agreement has not  
been reached. Under the  CBA, t he  A t h l e t i c  Director  
w a s  paid a s t ipend f o r  h i s  work arranging ex t ra ­
cu r r i cu la r  a t h l e t i c  a c t i v i t i e s .  

P r io r  t o  t h i s  school year,  the  pos i t ion  of A th le t i c  
Director  had been exclusively an ex t r a  cu r r i cu la r  
pos i t i on  held by a classroom teacher who w a s  i ssued a 
teaching contract  and paid a f u l l  teacher’s sa l a ry  
i n  addi t ion t o  the st ipend f o r  d i r ec t ing  the  after 
school a t h l e t i c s  program. The pos i t ion  of Ath le t ics  
Director  has been understood t o  be a bargaining u n i t  
pos i t i on  u n t i l  t h i s  school year .  The job descr ip t ion  
f o r  A t h l e t i c  Director within the  Dover School System is  
dated 1975. (Exhibit #1, Unfair Labor Practice 
Charge). 

D r .  Gerald Daley, Superintendent of Schools, testified 
t h a t  there  had been longstanding confusion regarding 
t h e  scope of t he  Ath le t ic  Director’s  pos i t ion .  The 
A t h l e t i c  Director received a greater port ion of h i s  
t o t a l  compensation from h i s  teaching contract  though he 
taught  only two classes. He received a r e l a t i v e l y  
small stipend of $8,186.00 f o r  d i r ec t ing  team spor t s  
which took up most of h i s  t i m e .  H e  supervised 
coaches who w e r e  a l so  teachers within the  same 
bargaining u n i t .  The School Board desired t o  separate  
t h e  teaching and administrative functions and a 
proposal t o  do so was introduced i n  Apri l ,  1 9 9 6 ,  then 
adopted by the Board i n  May, 1996. 

The newly created posi t ion of Director of Ath le t ics  



7. 


8 .  

9. 


10. 


and Physical Education was f i l l e d  i n  August, 1996, when 
P e t e r  R. Wotton joined the staff  as the Director  of 
Ath le t ics  and Physical Education. 

Qual i f icat ions f o r  the new pos i t ion  included a N e w  
Hampshire c e r t i f i c a t i o n  t o  teach physical education, 
fou r  years‘ experience and a Master’s degree. 
(Attachment #3, Pet i t ion  t o  Modify) No qual i f ica­
t i o n s  a r e  stated i n  the p r i o r  Ath le t ic  Director’s  
job descr ipt ion.  The pos i t ion  w a s  held by a m e m b e r  
of the  teaching facul ty  who therefore  m e t  teaching 
c e r t i f i c a t i o n  requirements. 

The dut ies  of t he  new pos i t ion  are those of an 
administrator and supervisor. Unlike the  now inac t ive  
pos i t ion  of Ath le t ic  Director whose main responsibi l ­
i t y  focused on high school a t h l e t i c s ,  t he  Director of 
Ath le t ics  and Physical Education (Attachment #3, 
Pe t i t i on  t o  Modify) has overa l l  respons ib i l i ty  f o r  the  
physical education program f o r  a l l  grades, kindergarten 
through 1 2 .  According t o  D r .  Daley, the new pos i t ion  
w i l l  have a primary r o l e  i n  interviewing and 
recommending t o  the Superintendent candidates f o r  
physical  education teaching pos i t ions .  H e  is t o  
supervise and evaluate those teachers and is respon­
sible f o r  curriculum and teaching methodology. H e  w i l l  
r e c r u i t  and evaluate team coaches a s  w e l l  and w i l l  per­
form other r e spons ib i l i t i e s  formerly assigned t o  the  
Ath le t ic  Director.  This pos i t ion  has no teaching 
du t i e s .  

When oral and writ ten warnings are necessary f o r  those,  
report ing t o  him, the Director of Athlet ics  and 
Physical Education s h a l l  i s sue  them. A t  present ,  t h i s  
new posi t ion supervises more than t h i r t y  pos i t ions ,  
of which a t  least nine a r e  bargaining u n i t  pos i t ions .  
That number is  expected t o  increase.  The Director of 
A t h l e t i c s  and Physical Education repor t s  d i r e c t l y  t o  
t h e  Superintendent as do bui lding pr inc ipa ls .  Super­
intendent Daley t e s t i f i e d  t h a t  the  p r i o r  Ath le t ic  
Director reported t o  the high school pr inc ipa l  
contrary t o  the  1975 job descr ipt ion.  

Peter Rodd Wotton t e s t i f i e d  t h a t ,  i n  h i s  four  months 
with the Dover schools, he has begun teacher evaluations.  
H e  has imposed d isc ip l ine  i n  a t  l e a s t  one instance of a 
sa fe ty  v io la t ion  by a physical education teacher and 
has verbal ly  warned coaches against using profanity. 
Wotton feels t h a t  he has been given s i g n i f i c a n t  dis­
cre t ion  i n  carrying out h i s  du t i e s .  H e  s eeks  the  
input  of building pr inc ipa ls  on personnel matters such 
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as evaluations bu t  he is not  bound by such input .  

11. 	 The option of excluding the  pos i t ion  of Director of 
Ath le t ics  and Physical Education from the  bargaining 
u n i t  w a s  ra ised by the Board during mediation. The 
mediator deferred t o  the  ju r i sd i c t ion  of the PELRB. 

DECISION AND ORDER 

The decis ion by the Dover School Board t o  h i r e  an administrator 
fo r  the  cu r r i cu la r  and extra-curr icular  a t h l e t i c  programs , 
kindergarten through grade 1 2  inc lus ive ,  is  a major pol icy dec is ion  
which is  s t a t u t o r i l y  reserved f o r  the  publ ic  employer under RSA 273-
A: 1 X I ,  t he  "managerial policy" exception. The fact t h a t  t h e  
p o s i t i o n  w i l l  encompass du t i e s  formerly performed by the  A t h l e t i c  
D i rec to r ,  a bargaining u n i t  pos i t ion ,  gives rise t o  t h i s  dispute .  

The Dover School Board's request t h a t  the pos i t ion  of Director  
of Ath le t i c s  and Physical Education be spec i f i ca l ly  excluded from the  
bargaining u n i t  is granted. Based on the  testimony and the  job 
desc r ip t ions  provided, t he  newly created pos i t ion  exerc ises  
s i g n i f i c a n t  supervisory d iscre t ion  and so is supervisory or 
managerial i n  nature and i s  not properly included within t h i s  
bargaining u n i t  which cons is t s  of teachers and other non-supervisory 
personnel.  

The pos i t ion  of A th le t i c  Director t h a t  functioned p r i o r  t o  t h i s  
year w a s  akin t o  a \\working supervisor" and d i d  not exercise 
s i g n i f i c a n t  d i sc re t ion  making it excludable. Indeed, there  is  no 
request to exclude the pos i t ion  of Ath le t ic  Director from the  
bargaining u n i t .  The pos i t ion  of A th le t i c  Director w i l l  remain i n  
the bargaining u n i t  though the  pos i t ion  w i l l  be vacant t h i s  year. 

So ordered. 

Signed t h i s  ­16th day of January, 1997.  

Hearing O f f i c e r  


